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MEMORANDUM IN SUPPORT OF MOTION TO SUPPRESS 
 

TO THE HONORABLE HELEN G. BERRIGAN: 
 
 Robert Durst, Defendant, moves this Court to suppress evidence from: (1) his arrest; (2) 

the subsequent interrogation; (3) the warrantless search of his hotel room, and; (4) the execution 

of a search warrant on that same hotel room after the arresting agents completed their warrantless 

search.  The defense also requests an evidentiary hearing on this motion.  All evidence obtained 

from Durst and from his hotel room should be excluded for the following reasons: 

• Durst’s arrest in Louisiana on a Ramey warrant—issued in California—violated the 
Fourth Amendment because: (1) the arrest warrant was not supported by probable 
cause; (2) exculpatory information was omitted from the affidavit to secure the 
warrant, and; (3) the affidavit contained material misrepresentations, thus invalidating 
the warrant under Franks v. Delaware. 

 
• The government’s failure to provide Durst with Miranda warnings before questioning 

him while he was in custody mandates exclusion of his post-arrest statements and all 
evidence derived from those statements. 

 
• The warrantless search of Durst’s hotel room to obtain evidence was presumptively 

unreasonable, and the government cannot meet its burden to establish an exception to 
the warrant requirement. 

 
• The search warrant for Durst’s hotel room—obtained hours after FBI agents had 

already searched the room—was invalid because: (1) the affidavit did not provide 
probable cause to believe that any crime—much less one committed fourteen years 
ago and 2,000 miles away—would be found in the room; (2) the warrant was tainted 
by the illegal arrest, interrogation and warrantless search that preceded the issuance of 
the warrant, and; (3) the government cannot meet its burden to establish (a) that the 
decision to seek a warrant was not motivated by evidence obtained via the preceding 
illegal arrest, interrogation and warrantless search, and; (b) that the tainted evidence 
was not used to secure the warrant.1  

 

                                                 
1 The motion is filed subject to outstanding discovery requests.  The defense has requested, and 
the government has agreed to provide, the wiretaps and other intercepted communications 
referenced in the arrest and search warrants addressed by this motion.  The defense has also 
asked the government to produce the handwriting comparisons referenced in those warrants.  All 
of these materials are in the possession of the California authorities.  The defense requests leave 
to supplement this motion once the materials are produced.    
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I. Factual Background.  

 A. Los Angeles Officers Obtained a Warrant for Durst’s Arrest in Response to  
  an HBO Miniseries. 
 

Federal agents arrested Durst at the J.W. Marriott Hotel in New Orleans on March 14, 

2015, pursuant to a hastily issued California warrant—one prompted by a television show, not 

probable cause.  The warrant sought Durst’s arrest for the unsolved, fourteen-year-old murder of 

his close friend Susan Berman.    

During the weeks before the arrest warrant was issued, millions of Americans tuned to 

HBO on Sunday nights to watch a television series about Durst.  The show, titled The Jinx: The 

Life and Deaths of Robert Durst, aired in six weekly installments between February 8 and March 

15, 2015.  Crafted to build suspense as it progressed, the show promised to solve the mystery 

surrounding the execution-style murder of Berman in her Beverly Hills home in 2000, as well as 

the disappearance of Durst’s first wife in New York in 1982.  What made the show remarkable 

was that Durst sat for some twenty-five hours of interviews with the producers.2  This footage 

was then edited and incorporated with other material for maximum dramatic effect. 

 In the fifth episode of The Jinx, broadcast on March 8, the producers revealed that they 

had recently come upon new evidence—a letter, handwritten by Durst to Berman more than a 

year before her death together with its envelope, that the producers theorized could be used to 

link Durst to Berman’s murder.3  The letter was of interest because, in December 2000, the 

Beverly Hills Police Department received a handwritten note after Berman’s body was 

discovered that had been postmarked before the body was found, advising the police of a 

“cadaver” at Berman’s home address.  The “cadaver” note’s author misspelled Beverly Hills as 

                                                 
2 The producers interviewed Durst in December 2010, and again in April 2012. 
3 The fifth and sixth episodes used footage from the April 2012 interview.  Therefore, this letter 
was presumably found at some point between December 2010 and April 2012. 
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“Beverley Hills” on the envelope in which the note was sent.  The Jinx producers unveiled the 

newly-found letter and envelope in the tense, closing minutes of the March 8 episode.  Beverly 

Hills was misspelled as “Beverley Hills” on that envelope as well.  The episode ended in a made-

for-TV cliffhanger with the producers placing Durst’s letter to Berman in a safe deposit box as 

they schemed to confront Durst with it and a copy of the “cadaver” note, saying that they hoped 

to get “something that the LAPD is going to really want.”4 

 All that remained was the sixth and final episode, scheduled for broadcast on March 15 

when the choreographed confrontation would occur.  In the meantime, those anxiously awaiting 

the finale were left to wonder: how would Durst react?  The California authorities who had been 

investigating Berman’s murder were on edge as well, but for different reasons.  They were 

hurriedly planning to arrest Durst before the final episode.  They were crafting a dramatic 

moment of their own.5 

 Los Angeles officers obtained the warrant for Durst’s arrest on March 11, 2015, shortly 

after the broadcast of Episode 5 and just four days before the sixth episode was to air.  Exhibit A, 

Ramey Warrant.  The warrant was not based on a pending criminal charge.  It was a Ramey 

warrant.  Under California law, a police officer can obtain a Ramey warrant by going directly to 

a judge without the knowledge, assistance or approval of a state prosecutor.  See Goodwin v. 

Superior Court, 90 Cal.App.4th 215, 218 (2001) (citing People v. Ramey, 16 Cal.3d 263, 545 

                                                 
4 The producers did not explain how they obtained a copy of the “cadaver” note for the April 
2012 interview. 
5 By all accounts, the California authorities had been in close communication with the producers 
of The Jinx for many months before the show was broadcast.  An interview of the show’s 
director and his co-writer/cinematographer appeared in the New York Times on March 16, 2015.  
See http://artsbeat.blogs.nytimes.com/2015/03/16/the-jinx-ending-robert-durst-andrew-jarecki/.  
When asked if law enforcement saw the last episode before it aired, the director confirmed that 
“they saw everything that was in the episode.”  Id.  The defense also has ample reason to believe 
that the producers had been in regular communication with the authorities for years before The 
Jinx aired. 
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P.2d 1333 (1976); now codified as Cal. Penal Code § 817). The purpose of a Ramey warrant is to 

allow a California officer to obtain a warrant to arrest a person in his home—typically in 

California—without initiating formal criminal proceedings.  See id. 

Virtually all of the information set out in the eight-page affidavit in support of the Ramey 

warrant had been known to the Los Angeles authorities for at least a decade.  The key facts are:  

• Berman and Durst were friends who had known each other for many years;  

• Berman was last seen alive in Los Angeles at 10:30 p.m. on December 22, 2000;  

• Durst flew from San Francisco to New York on December 23, 2000, on a flight 
that departed at 10:00 p.m.;  
 

• Officers found Berman’s body with a single gunshot wound to the head in her 
Beverly Hills home at 1:00 p.m. on December 24, 2000;  
 

• On December 27, 2000, the Beverly Hills Police Department received an 
anonymous, handwritten note with the word “cadaver” written under Berman’s 
home address—the envelope was postmarked at the Marina Del Rey Post Office 
on December 23, 2000;  
 

• On June 20, 2002, according to the text of the affidavit for the Ramey warrant, a 
questioned documents examiner opined that it was “highly probable” that Durst 
wrote the “cadaver” note; and—in the only allegation of recent vintage— 
 

• A second questioned documents examiner “identified Robert Durst as the author” 
on November 4, 2014.   

 
See Exhibit A, Ramey Warrant Affidavit.6 

 The “cadaver” note was obviously crucial to the magistrate’s probable cause 

determination.  For the magistrate to find probable cause, he had to believe that the author of the 

“cadaver” note committed the murder, and he had to accept the subjective opinions of the two 

document examiners that Durst was the author.  However, this single handwriting sample was 

able to carry such weight only because the Los Angeles officer who obtained the Ramey warrant 

                                                 
6 There was no mention of the letter that The Jinx producers found in the Ramey warrant. 
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withheld the fact that someone other than Durst had been identified as the author of the 

“cadaver” note from the magistrate.  In February 2001, a questioned documents examiner with 

the Los Angeles Police Department “concluded that it was highly probable that the note was 

authored by Nyle Brenner”—an individual with an expressed animosity for Berman as well as 

opportunity to commit the crime.  Exhibit B, Texas Search Warrant Affidavit at 6.  Brenner had 

once been Berman’s personal manager and close confidant.  Investigators developed Brenner as 

a suspect shortly after the murder and asked him to submit to a polygraph examination.  The 

examiner concluded that Brenner was deceptive when denying involvement in the crime.  The 

Ramey warrant application makes no mention of the prior identification of Brenner as the author 

of the “cadaver” note or the fact that he failed a lie detector test. 

 B. The FBI Arrested Durst on the Ramey Warrant in a New Orleans Hotel  
  Lobby. 
 
 On March 14, 2015, the day before the final episode of The Jinx, the Federal Bureau of 

Investigation’s office in Los Angeles contacted the New Orleans FBI office and informed 

Special Agent William C. Williams that “a probable cause arrest warrant” for Durst had been 

issued in California, and that Durst was probably staying at the J.W. Marriott Hotel.  Exhibit C, 

Federal Complaint at para. 5.  When Agent Williams and Special Agent Crystal Bender went to 

the hotel later that afternoon, they learned from the hotel manager that no one was checked in 

under the name Robert Durst or any of his known aliases.  Id. at para. 7.  Still confident that 

Durst was staying at the hotel and eager to make the arrest before the last episode’s airtime, the 

agents sat in the lobby and waited.  See id.   

 At 4:30 p.m., the agents saw Durst near the elevator bank.  Id. at para. 8.  They 

confronted Durst and steered the slight, 119-pound man to a chair in the lobby where they 

detained him.  Durst was under arrest from that moment forward.  See id.  By the time that the 

Case 2:15-cr-00091-HGB-SS   Document 52-1   Filed 06/04/15   Page 14 of 55



 6 

final episode aired the following day, Durst’s arrest was national news.  The producers and the 

California authorities thus accomplished together what neither could have done alone.  The 

publicity from the arrest gave the producers a welcome ratings bump, and the artful editing of the 

show made it seem as though California’s case against Durst was based on information far more 

substantial than the actual evidence on hand.7   

 The agents had no doubt that they had their man in the lobby of the J.W. Marriott.  As the 

agents were awaiting confirmation of the California warrant, the hotel manager approached them 

and asked if the person seated with them was the same person they had asked him about.  Agent 

Williams answered “yes.”  A passerby also approached the agents while they were still seated 

with Durst and told them that she recognized Durst from watching The Jinx.8 

 The agents did not give the required Miranda warnings but they proceeded to question 

Durst in the hotel lobby nevertheless.  Among other things, the agents asked Durst what name he 

used to check in.9  He said that he used the alias “Everette Ward.”  They also asked him what 

room he was staying in, and he told them Room 2303. 

 At 5:15 p.m., Agent Williams told “Durst that the warrant had been verified, and that he 

would be booked into Orleans Parish Prison to await further court action.”  Id. at para. 9.  

Arrangements were made to transport Durst, but that did not happen for quite some time.  See id.  

Instead of taking him to the prison, Agent Williams seized Durst’s room key from him and 

                                                 
7 One commentator observed: “Before the finale aired, the news broke that Durst had been 
arrested in New Orleans and charged with Susan Berman’s murder….Whatever Durst’s 
culpability, The Jinx became, by the miniseries’ end, a grotesque concatenation in which 
vigilante investigation was queasily merged with commercial sensationalism.” Rebecca Mead, 
The Queasy Finale of The Jinx, March 16, 2015 (found at 
http://www.newyorker.com/culture/cultural-comment/robert-dursts-grotesque-confession). 
8 The information in this paragraph is set out in the FBI agents’ report regarding Durst’s arrest.  
The FD-302 is not attached, but is available for the Court’s review. 
9 There would have been no reason for the agents to ask Durst what name he used to check in if 
they had not known who he was to begin with. 
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“escorted Durst to Room 2303…to inventory and itemize his belongings and to review the 

passport he stated was in his room.”  Id. at para. 10. 

 C. The FBI Searched Durst’s Hotel Room without a Warrant.  

 The agents escorted Durst to his room for no other reason but to search it.  After using his 

key to open the door and then handcuffing him to a table, the agents thoroughly searched the 

room and Durst’s personal effects, including his closed luggage and a jacket hanging in the 

closet.  See id. at para. 11-14.  The agents continually interrogated Durst during the warrantless 

search and they photographed what they found.  See id.  The .38 caliber revolver that is the 

subject of this prosecution was recovered from the jacket in the closet.  Id. at para. 14.  The 

revolver had four live rounds and an expended casing in the cylinder.  The agents also found the 

owner’s manual for the gun.   

At 6:30 p.m., more than an hour after the improper interrogation and “inventory” of 

Durst’s room began, the Los Angeles officers who had obtained the Ramey warrant contacted 

Agent Williams who was still in Room 2303.  Id. at para. 16.  The Los Angeles officers were on 

their way to New Orleans from Houston at the time.  Id.  Agent Williams reported that his and 

Agent Bender’s search of Durst’s room was complete, and he told the officers what the search 

produced.  Apparently surprised that a warrantless search had occurred, the Los Angeles officers 

asked the FBI agents to “cease inventory and itemizations of Durst’s belongings” immediately so 

that a search warrant could be obtained.  Id.10 

  
  

                                                 
10 Durst was transported to jail after that call.  Agents remained in the hotel room to secure it 
until the search warrant was signed. 
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 D. The Los Angeles Officers Sought a Louisiana Search Warrant to Try to  
  Cleanse the Taint of the FBI’s Warrantless Search of the Hotel Room. 
 
 At 2:00 a.m. on March 15, 2015, more than seven hours after the FBI agents completed 

their warrantless search of Durst’s hotel room, Los Angeles Police Detective Michael Whelan 

obtained a warrant from a Louisiana magistrate to search for the very same items that had 

already been seized by the FBI.  Exhibit D, Louisiana Search Warrant.  The search warrant 

application does not provide any facts suggesting that a handgun and related items could be 

found in the hotel room.  Yet the first items that Detective Whelan’s application sought were: 

Any handgun or any miscellaneous gun pieces, ammunition, holsters, 
ammunition belts, gun clips, original box packaging, expended casings or pieces 
of lead, any photographs of firearms, or any paperwork showing the purchase, 
storage, disposition or dominion and control over guns and ammunition or any of 
the above items. 

 
Id. at 1 (emphasis added). 

 Detective Whelan was able to draft his application with such specificity because he knew 

that the FBI agents had discovered a .38 caliber Smith & Wesson revolver (a handgun) along 

with its owner’s manual (the original box packaging) during their warrantless search of Durst’s 

room.  He also knew that the five-shot revolver contained four live rounds and one fired 

cartridge casing (the expended casing).  Detective Whelan did not, however, reveal how he came 

to have such specific knowledge.  His application makes no mention of the FBI’s warrantless 

search.  Detective Whelan also omitted the fact that someone other than Durst had been 

identified as the author of the “cadaver” note in his warrant application, just as his colleague did 

in obtaining the Ramey warrant. 

Not surprisingly, the search pursuant to Detective Whelan’s warrant produced the same 

evidence as the FBI’s warrantless search that preceded it.   
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II. Durst’s Arrest on the Ramey Warrant Violated the Fourth Amendment. 
 
 A. The Franks v. Delaware Standard.  

In Franks v. Delaware, 438 U.S. 154 (1978), the Supreme Court held that criminal 

defendants have a right under the Fourth and Fourteenth Amendments to challenge a warrant 

where the affidavit supporting the warrant contains factual misrepresentations.  Franks, 438 U.S. 

at 155-56; United States v. Martin, 615 F.2d 318 (5th Cir. 1980).  To obtain an evidentiary 

hearing based on Franks, a defendant must make a “substantial preliminary showing” that (1) the 

affiant knowingly and intentionally, or with reckless disregard for the truth, made a false 

statement in the warrant affidavit, and; (2) the remaining portion of the affidavit is insufficient to 

support a finding of probable cause.  Id. at 171; see also United States v. Dickey, 102 F.3d 157, 

161-62 (5th Cir. 1996).  In the Fifth Circuit, “analytical concepts of materiality and recklessness 

are often bound together” and, where a misrepresentation is “a crucially material one,” the Court 

may “conclude that the misrepresentation was made, at the least, with reckless disregard for the 

truth.”  United States v. Namer, 680 F.2d 1088, 1094 (5th Cir. 1982). 

The Franks standard also applies to omissions in a supporting affidavit.  See United 

States v. Tomblin, 46 F.3d 1369, 1377 (5th Cir. 1995); see also United States v. Brown, 298 F.3d 

392, 407-08 (5th Cir. 2002) (Dennis, J., concurring) (“In this circuit, [o]missions or 

misrepresentations can constitute improper government behavior.  By reporting less than the 

total story, an affiant can manipulate the inferences a magistrate will draw.  To allow a 

magistrate to be misled in such a manner could denude the probable cause requirement of all real 

meaning.”) (internal citations omitted).  The required showing is similar to a false statement: (1) 

the affiant made the omission intentionally and/or with reckless disregard for the omission’s 

tendency to mislead, and; (2) there would not have been probable cause if the affiant had 
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included the omitted material in the supporting affidavit.  See United States v. Cleveland, 964 

F.Supp. 1073, 1077 (E.D. La. 1997).  When the facts omitted from the affidavit are “clearly 

critical” to a finding of probable cause, the affiant’s recklessness may be inferred.  Martin, 615 

F.2d at 329.11 

 B. Evidence from Durst’s Arrest Must Be Suppressed Because the Ramey  
  Warrant Affidavit Was Fatally Flawed under Franks. 

 
 Los Angeles Police Detective Luis Romero’s affidavit to obtain the Ramey warrant 

omitted evidence that showed Durst did not kill Susan Berman.  Had Detective Romero been 

truthful, the California magistrate would not have had a substantial basis to find probable cause 

that Durst committed the crime.  The evidence derived from Durst’s arrest on the Ramey warrant 

should be suppressed. 

  1. The Los Angeles officers omitted the fact that an LAPD handwriting  
   expert  identified another person—someone who had failed a   
   polygraph—as the author of the critical “cadaver” note. 
 
 In the affidavit for the Ramey warrant, sworn to on March 11, 2015, Detective Romero 

made two document examiners’ opinions regarding the “cadaver” note appear straight-forward 

and uncontroverted.  He stated, quite simply, that both examiners identified Durst as the author.  

However, the detective did not tell the California magistrate everything that he knew.  He left out 

the critical fact that another person, Nyle Brenner, had been identified as the author of that same 

note.12  But for a subsequent affidavit—one prepared by Texas authorities on March 17, 2015, to 

obtain a search warrant for Durst’s home in Houston—the truth may never have come to light. 

                                                 
11 The good-faith exception is not available where a warrant is invalidated on Franks grounds.  
Leon v. United States, 468 U.S. 897, 923 (1984) (“Suppression therefore remains an appropriate 
remedy if the magistrate or judge in issuing a warrant was misled by information in an affidavit 
that the affiant knew was false or would have known was false except for his reckless disregard 
of the truth.”). 
12 Detective Romero also omitted any reference to Brenner’s failed polygraph. 
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When Detective Romero swore to the Ramey warrant on March 11, 2015, he gave the 

following truncated and misleading version of one document examiner’s analysis: 

On June 20, 2002, the handwriting analysis was completed and it was the opinion 
of Questioned Document Examiner [William] Leaver that “it is highly probable 
that the questioned writing on the envelope and [“cadaver”] note was written by 
the exemplar writer (Durst).” 
 

Exhibit A, Ramey Warrant Affidavit at 6 (emphasis added).13  Detective Romero did not provide 

any information regarding Leaver’s opinion other than this one sentence.  

 The Texas affidavit, dated March 17, 2015, similarly referenced Leaver’s opinion, but it 

presented the opinion as less conclusive than Romero claimed.  The Texas affidavit stated:  

Detective Whelan advised me that on June 20, 2002, the handwriting analysis was 
completed and it was the opinion of Questioned Document Examiner [William] 
Leaver that “it is probable that the questioned writing on the envelope and 
[“cadaver”] note was written by the exemplar writer (Durst).” 
 

Exhibit D, Texas Search Warrant Affidavit at 5.  In contrast to the Ramey affidavit, the Texas 

affidavit continued: 

Note: Detective Whelan advised me that on February 28, 2001, a report was 
issued by Los Angeles Police Department Questioned Documents Examiner 
William Leaver #N1267 for comparison to evidence items No. 21 and 22—the 
envelope to the Beverly Hills Police and note.  Whelan advised me that Leaver 
concluded that it was “highly probable” that the [“cadaver”] note was authored 
by Nyle Brenner.  Detective Whelan advised me that Leaver’s analysis and 
report were later signed off by his supervisor K. Chiarodeit.14 

                                                 
13 The defense alleges that Detective Romero’s assertion that Leaver’s opinion was “highly 
probable” was an intentional, or at least reckless, misrepresentation based on a reasoned 
assumption.  Two other affidavits given in connection with this case report that Leaver’s opinion 
was merely “probable.”  See Exhibit B, Texas Search Warrant Affidavit at 5; Exhibit D, 
Louisiana Search Warrant Application at 6.  The Ramey warrant’s “highly probable” claim is the 
anomaly, and therefore, assumed to be incorrect. 
14 The Texas affidavit also referenced: (1) the quality of the handwriting exemplars used in the 
analyses; (2) a second analysis of Nyle Brenner’s handwriting in which Leaver concluded that it 
was “highly probable” that Brenner was not the author of the “cadaver” note; (3) a third analysis 
of Durst’s handwriting that concluded that he was “probably” the author, and; (4) an admission 
that peer review of one of the analyses of Brenner’s handwriting was merely a “rubber stamp.”  
See Exhibit D, Texas Search Warrant Affidavit at 5-6.   
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Exhibit B, Texas Search Warrant Affidavit at 5 (emphasis added). 

 LAPD Document Examiner Leaver’s previous, highly-probable identification of Brenner 

as the “cadaver” note’s author, and the fact that Brenner failed a lie detector test are clearly 

exculpatory.  Moreover, had the California magistrate been aware of Leaver’s flip-flopping and 

Brenner’s deception, he could not have found “a substantial basis for determining the existence 

of probable cause.”  Illinois v. Gates, 462 U.S. 213, 239 (1983).  That is, had these material 

omissions been included in Detective Romero’s affidavit, the magistrate could not have found 

Leaver’s handwriting analysis sufficiently trustworthy to support probable cause.  See Kohler v. 

Englade, 470 F.3d 1104, 1109 (5th Cir. 2006).  The California magistrate should have been 

provided with this critical information in deciding whether to grant the Ramey warrant. 

  2. In addition to omitting material information about the handwriting  
   comparisons, Detective Romero presented facts designed to mislead  
   the magistrate. 
 

As already indicated, the Ramey warrant affidavit stated that Leaver concluded it was 

highly probable that Durst wrote the “cadaver” note, whereas the Texas affidavit reported 

Leaver’s conclusion as merely probable.  Exhibit A, Ramey Warrant Affidavit at 6; Exhibit B, 

Texas Search Warrant Affidavit at 4.  Detective Romero knew that his claim that Leaver’s 

conclusion was highly probable was misleading when he wrote it. 

 Detective Romero’s affidavit also included a misleading summary of Durst’s 2003 trial 

testimony.  Romero said that Durst “testified under oath [in November 2003] that he was in 

California during the week of [December 17, 2000,] and stayed for 3 days….[Durst] also 

testified that he only returned to California one day on January 31, 2001, to attend the memorial 

service for Susan Berman, but decided against it because of media attention.”  Exhibit A, Ramey 

Warrant Affidavit at 7.  This summary implies that Durst testified that he was in the Los Angeles 
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in December 2000 when Susan Berman was killed, just as he was in January 2001 to attend 

Berman’s memorial service.  But Romero succeeded in getting the benefit of that implication 

only because he chose not to share the balance of Durst’s testimony on the same subject with the 

magistrate.  Durst actually testified that he remained in the San Francisco area, nearly 800 miles 

round-trip from Los Angeles, throughout his December 2000 trip to California.  He never 

testified that he was in Los Angeles when Berman was killed. 

  3. The omissions and misleading statements were material. 

 When the Court adds the omitted facts that another person with motive and opportunity to 

kill Susan Berman had been identified as the author of the “cadaver” note, replaces highly 

probable with probable in the description of the handwriting analysis that postulated Durst as the 

author, and corrects the misimpression that Durst admitted to being in Los Angeles when 

Berman was murdered, the resulting content of the affidavit fails to establish probable cause.  

 The omission of exculpatory information critical to a probable cause analysis has 

frequently been the basis for invalidating warrants, suppressing evidence, and granting a Franks 

hearing.  See, e.g., Hale v. Fish, 899 F.2d 390 (5th Cir. 1990) (holding that Franks invalidated 

warrant because the warrant application left out material facts about witnesses’ observations, 

including interviews that contradicted the alleged victim’s kidnapping allegations); United States 

v. Cerna, 2010 WL 144994 at *4 (N.D. Cal. 2010) (granting Franks hearing where affiant 

withheld important context within which certain statements were made during a phone call 

between defendant and an informant when the context would have made the call much less 

incriminating than claimed); United States v. Tate, 524 F.3d 449, 456 (4th Cir. 2008) (remanding 

for a Franks hearing where affidavit omitted facts indicating that officer violated Fourth 

Amendment to obtain information to use in the warrant application); United States v. Kyllo, 37 
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F.3d 526, 529 (9th Cir. 1994) (remanding for Franks hearing because omitted facts about 

defendant’s separation from wife were “material since these facts would have substantially 

undermined any inference that the defendant was involved with drugs because his wife was”).  

Exaggerating the certainty of information—such as elevating probable to highly probable 

—is also a basis for invalidating a warrant.  In United States v. Namer, 680 F.2d 1088 (5th Cir. 

1982), a sweeping search warrant was issued for the defendant’s office based upon an affidavit 

claiming that he was dealing in unregistered securities.   The single, determinative issue in the 

underlying investigation was whether the loan instruments in which the defendant was dealing 

were truly securities under the law.  As part of its investigation, the New Orleans District 

Attorney’s Office contacted the Deputy Commissioner of Securities for the State of Louisiana to 

inquire whether the loan instruments the defendant was dealing were “securities within the 

meaning of the Louisiana Blue Sky Law.”  Namer, 680 F.2d at 1090.  The Commissioner 

informally advised them merely that the instruments “probably were securities within the 

meaning of the law.”  Id. (emphasis added).  In drafting the search warrant, however, the District 

Attorney’s Office “camouflaged the novelty of the legal theory under which it was proceeding,” 

by omitting any indication of the Commissioner’s equivocation.  The warrant affidavit instead 

stated that the Commissioner had advised the instruments were “classified as securities.”   Id. at 

1092.   

In reversing the conviction, the Namer court held that this was a material 

misrepresentation.  And it found that once that misrepresentation was purged, the magistrate 

could not have found probable cause because the false statement that the Louisiana 

Commissioner of Securities had found the loan instruments to be securities had been “the only 

item in the affidavit tending to establish that Namer had acted criminally.”  Id. at 1094. 
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Here, similarly, the probable cause determination hinged on but one critical issue—

whether Durst was the author of the “cadaver” note.  And, as in Namer, the affidavit supporting 

the Ramey warrant contained a material misrepresentation that this issue had been resolved 

unequivocally; i.e., that Document Examiner Leaver had concluded that it was highly probable 

that Durst was the author.  Yet, as the affidavit in support of the subsequent Texas search warrant 

reveals, Leaver’s finding was actually characterized as merely probable.  Under the 

circumstances of this case, with the paucity of any evidence other than handwriting comparisons 

to support probable cause, Detective Romero’s assertion that it was highly probable that Durst 

authored the “cadaver” note was materially different from stating that it was merely probable. 

It should also be borne in mind that the “cadaver” note was postmarked on December 23, 

2000, in Marina del Rey, a seaside community in Los Angeles County.  Detective Romero’s 

representations regarding the handwriting analyses—flawed or not—would have had no 

persuasive force without some evidence that Durst had the opportunity to send the note from 

Marina del Rey.  Romero had to mischaracterize Durst’s 2003 trial testimony to make it seem as 

though he admitted to being in the Los Angeles area at the time of Berman’s death.  If Romero 

had not done so, the handwriting analyses would have carried no weight whatsoever.  Romero’s 

misleading summary of Durst’s testimony was the linchpin in the Ramey warrant. 

When the material omissions and misrepresentations are corrected, the Ramey warrant 

affidavit does not state probable cause. 

  4. The affidavit for the Ramey warrant failed to state probable cause as  
   written. 
 
 Setting materiality issues aside, Leaver’s conclusion that Durst was the author of the 

“cadaver” note—regardless of probability—was not enough to establish probable cause even 

when coupled with the opinion of the second questioned document examiner.  The “cadaver” 
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note and its envelope “were written in ink in large capital block style printing,” not cursive 

writing.  Exhibit A, Ramey Warrant Affidavit at 3.   Leaver concluded that Durst was the author 

in 2002, and a second document examiner, Forensic Document Examiner Lloyd Cunningham, 

“identified Durst as the author” of the “cadaver” note in November 2014.  Exhibit D, Louisiana 

Search Warrant Application at 6, 7-8.  However, this practice of identifying the particular author 

of a questioned document via a handwriting comparison—with any degree of certainty—has 

been repeatedly criticized.  Courts have noted that the opinion of a well-qualified document 

examiner that two handwriting samples bear certain similarities may be of some limited help to a 

fact-finder, but an ultimate conclusion on actual authorship is a different matter entirely.  “[A]n 

ever-growing number of federal district courts…have found it necessary to place limits” on the 

use of handwriting comparisons.  United States v. Rutherford, 104 F.Supp.2d 1190, 1193 (D. 

Neb. 2000).  “[H]andwriting analysis on unique identification lacks both the validity and 

reliability of other forensic evidence, such as fingerprint identification or DNA evidence.”  Id.; 

see also United States v. Hines, 55 F.Supp.2d 62, 69 (D. Mass. 1999) (same); United States v. 

Van Wyk, 83 F.Supp.2d 515, 524 (D. N.J. 2000) (expert opinion on authorship not sufficiently 

reliable).  In concluding that handwriting comparisons are entirely unreliable, one court stated:   

There is little known about the error rates of forensic document examiners.  The 
little testing that has been done raises serious questions about the reliability of 
methods currently in use.  As to some tasks, there is a high rate of error and 
forensic document examiners may not be any better at analyzing handwriting than 
laypersons….The field of handwriting comparison also suffers from a lack of 
controlling standards….Finally, the evidence does indicate that there is general 
acceptance of the theories and techniques involved in the field of handwriting 
analysis among the closed universe of forensic document examiners. This proves 
nothing. 
 

United States v. Saelee, 162 F.Supp.2d 1097, 1104-05 (D. Alaska 2001).  Another court recently 

addressed the reliability of comparing handprinting such as that found in the “cadaver” note, as 
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opposed to handwriting, and similarly stated: “With its underlying principles at best half-tested, 

handwriting itself would appear to rest on a shaky foundation….Ultimately, the limited testing 

that exists is inconclusive as to the reliability of handprinting analysis.”  United States v. 

Johnsted, 30 F.Supp.3d 814, 818, 819 (W.D. Wis. 2013). 

 Detective Romero’s omissions regarding the document examiners’ analyses and 

Brenner’s failed polygraph, his claim as to the certainty of Leaver’s opinion, and his summary of 

Durst’s prior testimony were materially misleading, but his affidavit still fails to state reliable 

facts in support of probable cause even when one excuses the misleading misrepresentations.  

The analysis of a single sample—the “cadaver” note—was not sufficiently reliable to support the 

magistrate’s extensive conclusions in finding probable cause.15 

 Taking all of the circumstances into account, there was an insufficient factual basis to 

support the issuance of the Ramey warrant.  The Court should suppress all evidence obtained or 

derived from Durst’s arrest or, at the very least, conduct a Franks hearing to consider a fuller 

evidentiary record before granting this motion to suppress. 

  

                                                 
15 Even if a warrant application is supported by more than a “bare bones” affidavit, a reviewing 
court may properly conclude that the warrant was invalid because the magistrate’s probable-
cause determination reflected an improper analysis of the totality of the circumstances. Gates, 
462 U.S. at 238–239; see also Sibron v. New York, 392 U.S. 40, 60 n.20 (1968) (taken together 
“specificity, reliability, and objectivity [form] the touchstone of permissible governmental action 
under the Fourth Amendment”).   
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III. The FBI’s Failure to Mirandize Durst Mandates Exclusion of His Responses to 
 Interrogation. 
 
 The FBI agents did not provide Durst with the required Miranda warnings before 

questioning him, requiring the exclusion of any statements he made while in custody. 

 A. Miranda Bars Admission of Unwarned Statements Obtained During   
  Custodial Interrogation. 
 

The Fifth Amendment provides that “[n]o person…shall be compelled in any criminal 

case to be a witness against himself.”  U.S. Const. amend. V.  Under Miranda v. Arizona, 384 

U.S. 436 (1966), “the prosecution may not use statements, whether exculpatory or inculpatory, 

stemming from custodial interrogation of the defendant unless it demonstrates the use of 

procedural safeguards effective to secure the privilege against self-incrimination.”  Id. at 444.  

Among the procedural safeguards is the requirement that, prior to the interrogation, the 

defendant be given, in substance, the following warning: “that he has the right to remain silent, 

that anything he says can be used against him in a court of law, that he has the right to the 

presence of an attorney, and that if he cannot afford an attorney one will be appointed for him 

prior to any questioning if he so desires.”  Id. at 479.  The appropriate remedy for failure to give 

Miranda warnings is exclusion of the statements.  United States v. Youngblood, 2012 WL 

1073550 at *3 (M.D. La. 2012) (granting motion to suppress statements made to law 

enforcement officer who did not provide Miranda warnings). 

The central inquiry in determining whether a suspect’s Miranda rights were triggered is 

whether the defendant rendered the statement during the course of a “custodial interrogation.” 

Miranda, 384 U.S. at 482.  An individual is “in custody” for purposes of Miranda “when placed 

under formal arrest or when a reasonable person in the suspect’s position would have understood 

the situation to constitute a restraint on freedom of movement of the degree which the law 
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associates with formal arrest.”  United States v. Bengivenga, 845 F.2d 593, 596 (5th Cir.1988) (en 

banc).  A person is being “interrogated” for purposes of Miranda if the police engage the person 

in “express questioning or its functional equivalent.” Rhode Island v. Innis, 446 U.S. 291, 300–

01 (1980). “[T]he term ‘interrogation’ under Miranda refers not only to express questioning, but 

also to any words or actions on the part of the police (other than those normally attendant to 

arrest and custody) that the police should know are reasonably likely to elicit an incriminating 

response from the suspect.”  Id. at 301. 

 B. The FBI Interrogated Durst While in Custody without Miranda Warnings. 

Here, the “custody” requirement is clearly met.  Agent Williams told Durst that there was 

a warrant for his arrest and told him to sit down in the lobby.  Agent Williams took Durst’s 

backpack from him and instructed him to keep his hands where they could be seen.  A reasonable 

person would not have felt free to terminate the encounter and simply leave under those 

circumstances.  A reasonable person would have correctly understood that he was under arrest.16  

Durst was in custody from the moment he was informed that there was a warrant for his arrest 

and the agents began to restrain his freedom of movement. 

The “interrogation” requirement is also met because the FBI agents engaged in “express 

questioning or its functional equivalent.”  See id. at 301.  They asked Durst the location of his 

hotel room—information that they were not able to obtain from the hotel manager; whether he 

had any money or belongings in the room; his method of transportation to the hotel; the 

circumstances surrounding his use of the car; and what name he used to check in to the hotel.  

This line of questioning was clearly intended to elicit meaningful responses from Durst.  As a 

result, the Court should suppress any and all statements made by Durst during the FBI agents’ 

                                                 
16 Durst’s custodial status is further confirmed by the fact that the agents told Durst that they had 
verified the arrest warrant, and he was going to be transported to Orleans Parish Prison. 
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interrogation because they failed to comply with Miranda’s requirements.  Use of any of these 

statements, whether to justify a warrant or as evidence at trial, would violate Durst’s Fifth 

Amendment rights.  See, e.g., United States v. Cavazos, 668 F.3d 190, 194 (5th Cir. 2012) 

(affirming motion to suppress statements defendant made to officers while interrogated in his 

home, in handcuffs). 
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IV. The Warrantless Search of Durst’s Hotel Room Violated the Fourth Amendment. 

A. Durst Had a Reasonable Expectation of Privacy in His Hotel Room. 

 Durst unquestionably had an expectation of privacy in his hotel room.  For Fourth 

Amendment purposes, a hotel room is treated the same as a home.  See, e.g., Stoner v. 

California, 376 U.S. 483, 490 (1964) (the constitutional protections against unreasonable 

searches and seizures of homes extend to guest rooms in commercial establishments); United 

States v. Richard, 994 F.2d 244, 247 (5th Cir. 1993) (the Fourth Amendment protections extend 

to guests staying in hotel rooms); State v. Nicholas, 2010-1188 La. App. 4 Cir. 10/20/10, 5, 51 

So. 3d 98, 101, writ denied, 2010-2477 La. 11/10/10, 49 So. 3d 873 (suppressing physical 

evidence and confession obtained by police as the result of a warrantless search conducted on 

defendant’s hotel room). 

Durst paid for his hotel room in cash, up front, and was paid through March 17, 2015.  

Room 2303 was his temporary home until then.  Durst had a legitimate expectation of privacy in 

his hotel room on March 14 and 15, 2015, and he therefore has standing to challenge the 

warrantless search conducted by the FBI agents and the later execution of the search warrant. 

 B. The Warrantless Search of Durst’s Hotel Room Was Presumptively   
  Unreasonable. 

 
The Fourth Amendment was enacted precisely to prevent the “the privacies of life of all 

the people…[from being] exposed to the agents of the government, who will act at their own 

discretion, the honest and the dishonest, unauthorized and unrestrained by the courts.”  Olmstead 

v. United States, 277 U.S. 438, 479 n.12 (1928) (Brandeis, J., dissenting).  For that reason, 

“review by a neutral and detached magistrate is the time-tested means of effectuating Fourth 

Amendment rights.”  United States v. U.S. Dist. Court, 407 U.S. 297, 318 (1972). 
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The Fourth Amendment addressed the Founders’ fundamental “concern about giving 

police officers unbridled discretion to rummage at will among a person’s private effects.”  

Arizona v. Gant, 556 U.S. 332, 345 (2009).  The warrant requirement “interpose[s] a neutral 

magistrate between the citizen and the law enforcement officer.”  Nat’l Treasury Emps. Union v. 

Von Raab, 489 U.S. 656, 667 (1989).  In addition, by requiring that the warrant “particularly 

describe[] the place to be searched, and the persons or things to be seized,” the Fourth 

Amendment seeks to safeguard against “exploratory rummaging in [a] person’s belongings.”  

Coolidge v. New Hampshire, 403 U.S. 443, 467 (1971) (plurality).  These requirements ensure 

that the decision whether, and how, to invade a person’s privacy is not made by officers in the 

field “engaged in the often competitive enterprise of ferreting out crime,” but by a neutral third 

party.  Johnson v. United States, 333 U.S. 10, 14 (1948); see also U.S. Dist. Court, 407 U.S. at 

317. 

“[S]earches conducted outside the judicial process, without prior approval by a judge or 

magistrate, are per se unreasonable under the Fourth Amendment—subject only to a few 

specifically established and well-delineated exceptions.”  Katz v. United States, 389 U.S. 347, 

357 (1967); see also State v. Scallion, 2007-966 La. App. 3 Cir. 2/20/08, 8, 976 So.2d 822, 827 

(“Searches and seizures inside a residence without a warrant are presumptively unreasonable.”).  

There is no such exception available to the government in this case.  The agents seized Durst in 

the lobby, took his room key from him, and led him to his room to conduct a search of the 

contents of the room—his home for Fourth Amendment purposes—because Agent Williams 

“wished to gather Durst’s belongings from Durst’s room.”  Exhibit C, Federal Complaint at para. 

9.  These circumstances do not fit any of the “specifically established and well-delineated 
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exceptions” to the warrant requirement.  The warrantless search of Durst’s hotel room was illegal 

under well-settled law. 

 C. No Exception to the Warrant Requirement Applies. 

Warrantless searches are presumptively unreasonable.  The government therefore bears 

the burden of proving that a warrantless search was justified under a recognized exception to the 

warrant requirement.  Vale v. Louisiana, 399 U.S. 30 (1970); see also State v. Summers, 440 So. 

2d 911, 913 (La. Ct. App. 1983) (“It is well settled that a search and seizure conducted without a 

warrant is presumed unreasonable unless it is justified by one of the narrowly drawn exceptions 

to the warrant requirement.  Once a defendant shows that a warrantless search occurred, the state 

bears the burden of affirmatively showing the search is justified under one of these exceptions.”) 

(citations omitted). 

  1. The search of Durst’s hotel room was not incident to the arrest   
   that occurred in the lobby twenty-three floors below. 

 
As set out above, Durst’s arrest in the hotel lobby was illegal.  However, assuming 

arguendo that Durst’s arrest was valid, the agents still vastly exceeded the permissible scope of a 

search incident to arrest.   

After arresting Durst and then taking more than thirty minutes to verify the arrest warrant 

just executed, the agents decided to take him to his room so that they could “inventory” his 

belongings.  Exhibit C, Federal Complaint at para. 10.  This was illegal. 

When the agents arrested Durst, their ability to conduct a legitimate search incident to 

that arrest was limited to the area within his immediate reach.17  They were not authorized to 

                                                 
17  Police may conduct a warrantless search of a suspect incident to an arrest where a full 
custodial arrest is allowed. See New York v. Belton, 453 U.S. 454, 461 (1981); United States v. 
Robinson, 414 U.S. 218, 234 (1973).  The scope of the search is not limited to the suspect’s 
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search anywhere beyond that area in the hotel lobby.  See United States v. Lyons, 706 F.2d 321, 

330-31 (D.C. Cir. 1983) (rejecting argument that warrantless search of hotel room, including 

closet, was “incident to arrest” because the defendant was “sitting, handcuffed, on a chair near 

the doorway,” there were several armed police officers in the room, and the closet was several 

yards away from the defendant).  Nor were the agents authorized to take Durst’s key from him or 

take him to his room and then use that forced relocation as an excuse to rummage through his 

property.  See Chimel v. California, 395 U.S. 752, 763 (1969) (reversing conviction and holding 

that warrantless search of defendant’s entire home, incident to arrest, violated Fourth 

Amendment because it extended beyond defendant’s person and immediate surrounding area); 

United States v. Erwin, 507 F.2d 937 (5th Cir. 1975) (reversing conviction and holding that 

warrantless search of bedroom closet was not a search incident to arrest and thus firearm found 

in closet should have been suppressed); United States v. Wright, 577 F.2d 378, 381 (6th Cir. 

1978) (“the police cannot justify a search of an entire house by forcibly escorting an arrested 

person from room to room”); United States v. Rothman, 492 F.2d 1260, 1266 (9th Cir. 1973) 

(“The police cannot circumvent the Fourth Amendment’s warrant requirement by arresting a 

person and then bringing that person into contact with his possessions which are otherwise 

unrelated to the arrest.”).    

The warrantless search conducted by the agents in Durst’s room cannot be a search 

incident to arrest for the simple reason that the agents did not arrest him in his room.  In 

reversing a conviction where officers arrested a defendant in front of his home and then used that 

arrest to justify the subsequent search of the home itself, the United States Supreme Court 

explained: “If a search of a house is to be upheld as incident to an arrest, that arrest must take 

                                                                                                                                                             
person, but extends to the suspect’s “wingspan,” or “the area from within which [the arrestee] 
might gain possession of a weapon or destructible evidence.”  Chimel, 395 U.S. at 763. 
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place inside the house not somewhere outside—whether two blocks away, twenty feet away, or 

on the sidewalk near the front steps.”  Vale, 399 U.S. 30, 33-34 (citations omitted); see also State 

v. Franklin, 353 So. 2d 1315, 1321 (La. 1977) (“The evidence is clear that the officers did search 

the entire apartment so that it may not be contended by the State that they were content to a 

reasonable search incident to a lawful arrest.”).  

Courts have consistently held that arresting officers cannot move an arrested suspect into 

or around his home in order to search areas beyond the suspect’s body and any personal effects 

or objects within his immediate reach.  For example, in United States v. Griffith, 537 F.2d 900 

(7th Cir. 1976), the court held that the arresting officers could not expand the area of a search 

incident to arrest by requiring a defendant to dress and move to different locations: 

Just as “Chimel does not permit the arresting officers to lead the accused from 
place to place and use his presence in each location to justify a ‘search incident to 
the arrest’” it does not permit the officers to achieve the same result by ordering 
the accused to dress and then not bringing him his clothes, thus requiring him to 
move about the room in order to comply with their directions. 
 

Id. at 904 (citation omitted).  Similarly, in United States v. Hill, 730 F.2d 1163 (8th Cir. 1984), 

the court explained that law enforcement officers are not allowed “to maneuver an arrestee close 

to personal belongings” in order to search items within the arrestee’s resulting immediate 

control.  Id. at 1167.  After making their arrest, the officers in Hill permitted the defendant to 

return to his home to get some personal belongings.  Once there, the officer who accompanied 

the defendant searched a closed suitcase.  The court held that the search of the suitcase was 

unreasonable because it was not within the defendant’s area of immediate control and the 

defendant did not approach it.  Id. 

 Here, as in Griffith and Hill, the agents moved their suspect in order to get closer to 

potential evidence.  It was Agent Williams who seized Durst’s room key and initiated the move 
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from the lobby to the hotel room, not Durst.  Durst never requested to be taken to his room.  The 

agents improperly expanded the scope of the search incident to arrest—which was limited to 

Durst’s person and anything within his immediate reach in the hotel lobby—simply to search for 

evidence in the hotel room.  Those actions violated the Fourth Amendment. 

  2. Durst did not consent to a search of his hotel room. 

 Under the Fourth Amendment, a consent to search that excuses the lack of a warrant must 

be given voluntarily.  Ohio v. Robinette, 519 U.S. 33, 40 (1996).  To be valid, the consent must 

“not be coerced, by explicit or implicit means, by implied threat or covert force.”  Schneckloth v. 

Bustamonte, 412 U.S. 218, 228 (1973); see also State v. Mitchell, 360 So. 2d 189, 191 (La. 1978) 

(reversing conviction because “defendant’s ‘consent’ for the officers to search his residence was 

coerced through their exploitation of the immediately preceding illegal arrest and 

unconstitutional search of his vehicle.”).  Consent cannot be established by “showing no more 

than acquiescence to a claim of lawful authority.”  Bumper v. North Carolina, 391 U.S. 543, 548 

(1968). 

 Durst was never asked for and he never gave consent to search his room.  The fact that 

the Los Angeles officers sought a search warrant after the FBI agents had already completed 

their warrantless search proves the lack of consent.  For if Durst had given valid, reliable 

consent, there would have been no need to seek a warrant.  And if Durst had given even 

equivocal or ambiguous consent, there would have been no reason not to include that fact in the 

search warrant application.  Moreover, the agents did not complete an FD-26 (consent to search 

form) as required by FBI procedure to memorialize a consensual search.  The most that the 

agents can maintain is that Durst did not object to the search, or to state it more precisely, to the 

Case 2:15-cr-00091-HGB-SS   Document 52-1   Filed 06/04/15   Page 35 of 55



 27 

agents’ expressed desire to “gather[] his belongings.”  See Exhibit C, Federal Complaint at para. 

9.  But as Bumper instructs, mere acquiescence does not amount to consent.18 

   3. The warrantless search of Durst’s hotel room was not a valid   
   inventory search. 

 
The Supreme Court has approved police procedures for inventorying the personal 

possessions of arrestees, and the contents of arrestees’ vehicles without a warrant.  See Illinois v. 

Lafayette, 462 U.S. 640 (1983) (personal effects at police station); South Dakota v. Opperman, 

428 U.S. 364 (1976) (automobile).  The purpose of these procedures is to allow police to 

inventory personal property that might be lost or stolen while the suspect is held in custody or his 

vehicle impounded.  To pass constitutional muster, inventory procedures must reasonably relate 

to the protection of personal property and the government’s interest in being free from false 

claims of theft and damage.  See id.  But the Court’s approval of such procedures is limited.  The 

authority to conduct an inventory search has not been extended to allow warrantless searches in 

homes or hotel rooms.  

A search for evidence that would have otherwise required a warrant cannot be justified by 

simply labeling it an inventory search.  See, e.g., Florida v. Wells, 495 U.S. 1, 4 (1990) 

(affirming suppression of evidence obtained from inside of locked suitcase because there was no 

police policy regarding the opening of closed containers found during inventory search).  The 

Supreme Court has allowed inventory searches only where a person has a “diminished” 

expectation of privacy—an expectation that is “significantly less than that relating to [his] home 

or office”—in the place searched.  Opperman, 428 U.S. at 364-368.  As stated above, a person’s 

                                                 
18 The search would have been illegal even if Durst had consented to a warrantless search.  As 
shown above, Durst was illegally detained and arrested in the hotel lobby, after which the agents 
failed to provide him with the required Miranda warnings.  Under such circumstances, any 
consent would have been fruit of the poisonous tree. 
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expectation of privacy in a hotel room is equal to that of a home.  See Stoner, 376 U.S. at 490 

(holding that the constitutional protections against unreasonable searches and seizures of homes 

extend to hotel rooms).  And there is no greater expectation of privacy than that which exists in a 

person’s home.  See Kyllo v. United States, 533 U.S. 27, 31 (2001) (“With few exceptions, the 

question whether a warrantless search of a home is reasonable and hence constitutional must be 

answered no.”).  An inventory search of a person’s hotel room is simply not permitted under the 

Fourth Amendment. 

United States v. Lyons is squarely on point.  706 F.2d 321 (D.C. Cir. 1983).  Officers 

arrested Lyons in his hotel room immediately after consummating a drug deal with him inside 

the same room as part of a sting operation. 

After his arrest, Lyons briefly “collapsed.”  He was revived and immobilized, 
seated on a chair, at a spot “somewhere very close to the door [of the room], 
either just inside or just outside.”  Sergeant Rawls then systematically searched 
the room, moving “clockwise” around the outside, collecting all of Lyons’ 
belongings.  In an open closet in the wall adjacent to the wall in which the 
entrance was located, Rawls found an overcoat that Lyons had been seen wearing 
or carrying earlier that day.  Rawls noticed that one side of the coat was heavy; 
reaching into the pocket, he discovered a loaded revolver.  After recovering these 
items, Rawls continued around the room and came across a suitcase lying open at 
the foot of the bed.  Inside the suitcase, apparently in plain view, were a shoulder 
holster, two “speed loaders” (devices for rapidly reloading a revolver), a quantity 
of ammunition, and various financial records.  These materials were added to 
Rawls’ cache. 
 
The police had not obtained a warrant for the search.  They did not ask Lyons 
what he wished done with his belongings, and Lyons did not voice any objection 
to the collection of his things.  It also appears that the police had no intention of 
giving the coat to Lyons to wear on the way to the station.  Rawls later admitted 
that, at the time of the search, he did not fear for his personal safety.  Indeed, he 
insisted that he was not looking for weapons or contraband.  Rather, he claimed 
that his purpose was to collect all of Lyons’ property, so that the police might 
vacate the premises.  He argued that the procedure was mandated by police 
regulations designed to protect the city from possible civil liability resulting from 
loss or theft of an arrestee’s goods. 
 

Lyons, 706 F.2d at 324-25. 
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The court rejected the government’s contention that the search of the closet was merely 

an inventory to safeguard Lyons’ property: 

To uphold the application of the “inventory search” theory to the facts of the 
instant case would thus entail a substantial doctrinal innovation….[T]he space 
invaded by the police in the course of the “inventory” was Lyons’ temporary 
dwelling—in which he had a legitimate privacy interest equivalent to that of a 
homeowner in his bedroom.  As the Supreme Court has repeatedly noted, citizens’ 
interests in the privacy of their homes may be overridden only upon a showing of 
public interests considerably more compelling than those necessary to justify 
intrusion into automobiles. 
 
*  *  * 
 
[T]he search of the pockets of the overcoat hanging in the closet impinged upon 
Lyons’ legitimate expectations of privacy and was not justified by any exception 
to the warrant requirement.  Consequently, Lyons’ pistol was obtained through 
a procedure that violated his rights under the Fourth Amendment. 
 

Id. at 334-35 (emphasis added). 

 Here, Agent Williams’ affidavit in support of the federal complaint sets out facts nearly 

identical to those in Lyons.  He swore that the following was true: 

9. At approximately 5:15 PM, LAPD detectives and/or an LA Special Agent 
confirmed the warrant and informed me that the same would be imminently 
entered into NCIC.  I informed DURST that the California warrant had been 
verified, and that he would be booked into Orleans Parish Prison to await further 
court action.  I explained to DURST that I wished to gather DURST’s belongings 
from DURST’s room for transport with him to Orleans Parish Prison.  The 
property then would have been subsequently transported to the New Orleans 
Police Department’s (“NOPD”) Central Evidence and Property for safekeeping.  
DURST did not object to gathering his belongings, and provided his room 
number.  At or about this time, TFO Saunders Craine was requested to respond to 
the J.W. Marriott Hotel so that he could book DURST into Orleans Parish Prison. 
 
10. DURST’s room key was obtained from DURST’s person, and at 
approximately 5:20 PM, Special Agent Bender and I escorted DURST to room 
2303 of the referenced hotel to inventory and itemize his belongings and to 
review the passport he stated was in his room.  I again explained to DURST that I 
wished to inventory and itemize his belongings so that he could be provided a 
receipt and the same would be placed with NOPD for safekeeping.  DURST, 
surprised that a receipt would be given, was reassured that I believed that Orleans 
Parish Prison would allow him to keep the itemization receipt for his belongings.  
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DURST was frisked for Agent safety and asked to be seated in a hotel room chair 
where his left arm was cuffed to a room table again for Agent safety. 
 

Exhibit C, Federal Complaint at paras. 9 and 10.  During the “inventory,” the agents found the 

firearm at issue here in the pocket of a jacket hanging in Durst’s hotel-room closet.  Id. at para. 

14. 

 The warrantless search of Durst’s hotel room was not a legitimate inventory search.  It 

was an illegal search—one that did not serve the “practical purposes” of a police inventory of an 

arrestee’s personal effects or the contents of his vehicle.  The agents’ asserted need for an 

inventory was merely an excuse to gather evidence without a warrant.  The Court must remedy 

this Fourth Amendment violation by suppressing all evidence collected and observed in the 

unlawful search. 

 D. The Inevitable Discovery Doctrine Cannot Cure the Constitutional   
  Violations. 
 

 The inevitable discovery doctrine excuses an otherwise unconstitutional search when it is 

clear that the items seized would have ultimately been found in any event.19  “Integral to the 

proper application of the inevitable discovery doctrine is a finding that law enforcement would 

have inevitably secured the evidence by lawful means, not simply that they could have.”  State v. 

                                                 
19 This doctrine “is in reality an extrapolation from the independent source doctrine: Because the 
tainted evidence would be admissible if in fact discovered through an independent source, it 
should be admissible if it inevitably would have been discovered.” Murray v. United States, 487 
U.S. 533, 539 (1988).  The independent source doctrine and the inevitable discovery doctrine are 
related, but legally distinct.  When the government conducts an illegal, warrantless search and 
then attempts to cleanse the illegality with a subsequent warrant, the independent source doctrine 
controls.  The inevitable discovery doctrine controls when the government conducts an illegal 
search and then, without subsequently seeking a warrant, claims that the evidence inevitably 
would have been discovered by lawful means.  As discussed here, the circumstances foreclose 
the application of the inevitable discovery doctrine because the Los Angeles officers did not 
begin to seek a warrant until well after the FBI agents located Durst, learned his hotel room 
number, and conducted their warrantless search.  The independent source doctrine is, likewise, 
unavailable to cure the authorities’ constitutional violations, as shown in the section regarding 
the search warrant below.    
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Lee, 976 So.2d 109, 128 (La. 2008).  “In order for the exception to apply, the prosecution must 

demonstrate both a reasonable probability that the evidence would have been discovered in the 

absence of police misconduct and that the government was actively pursuing a substantial 

alternate line of investigation at the time of the constitutional violation.”  United States v. 

Cherry, 759 F.2d 1196, 1205–06 (5th Cir. 1985) (emphasis added) (evidence was not admissible 

under the inevitable discovery doctrine even though probable cause existed because the police 

officer had not taken any steps to procure a warrant at the time of the warrantless search).  For 

inevitable discovery to apply, “the alternate means of obtaining the evidence must at least be in 

existence and, at least to some degree, imminent, if yet unrealized.”  United States v. Zavala, 541 

F.3d 562, 580 (5th Cir. 2008); see also United States v. Griffin, 502 F.2d 959, 961 (6th Cir.) 

(“police who believe they have probable cause to search cannot enter a home without a warrant 

merely because they plan subsequently to get one”), cert. denied, 419 U.S. 1050 (1974).  The 

doctrine “involves no speculative elements but focuses on demonstrated historical facts.  Cherry, 

759 F.2d at 1206. 

As here, the Zavala case concerned an improper warrantless search that occurred prior to 

any effort to secure a search warrant.  The Fifth Circuit ruled that the inevitable discovery 

doctrine did not apply because “at the time of the illegal search, the agents were not in the 

process of obtaining a warrant because they did not have probable cause.”  Zavala, 541 F.3d at 

581 n.10.  See also State v. Jones, 2002-1931 La. App. 4 Cir. 11/6/02, 8, 832 So. 2d 382, 388, 

writ denied, 2002-2895 La. 12/4/02, 831 So. 2d 973 (inevitable discovery did not apply because 

“the subsequent issuance of the search warrant could not be applied retroactively to the prior 

search to remove the taint of the illegal entry”); State v. Howard, 2012-1117 La. App. 4 Cir. 

7/3/13, 19, 120 So. 3d 831, 843, writ denied, 2013-1662 La. 2/7/14, 131 So. 3d 856 (“Thus, 
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because the application [for a search warrant] was based in part on the evidence discovered from 

the NOPD officers’ unjustified entry, the subsequently issued warrant to search Mr. Howard’s 

residence does not cure the illegal entry.”). 

The agents had already completed a thorough search of Durst’s hotel room before the Los 

Angeles officers instructed the agents to stop their “inventory.”  No steps had been taken to 

secure a search warrant for Room 2303 before or while the agents were conducting their 

warrantless search.  Any claim by the government that the contents of Durst’s hotel room would 

have inevitably been discovered by the legitimate means of a search warrant would be pure 

speculation, as no such means had been set in motion before or during the warrantless search.  

The inevitable discovery doctrine thus is inapplicable here, and the Court should suppress all 

evidence obtained and derived from the warrantless search of Durst’s hotel room. 
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V. The After-the-Fact Search Warrant Was Deficient and Did Not Cure the 
Unconstitutional Arrest, Interrogation and Warrantless Search. 

 
 A. There Was No Reason To Believe that Room 2303 Contained Evidence of 

 Any Crime. 
 

The search warrant came too late to correct the violation of Durst’s Fourth Amendment 

rights.  But even if it had been more timely, it would not withstand judicial scrutiny.  The search 

warrant was invalid because: (1) the information used to obtain the warrant was stale; (2) there 

was no nexus between mere suspicions relating to a fourteen-year-old California offense and 

Durst’s New Orleans hotel room, and; (3) there were no facts from which to conclude that 

evidence of any crime could be found in the room.  

  1. The information used to obtain the warrant was stale. 

“Probable cause must be found to exist at the time the warrant issues.”  United States v. 

Freeman, 685 F.2d 942, 953 (5th Cir. 1982).  “Although probable cause may exist at one point to 

believe that evidence will be found in a given place, the passage of time may (without additional 

newer facts confirming the location of the evidence sought) render the original information 

insufficient to establish probable cause at a later time.”  Id. at 951.  The timeliness of information 

upon which probable cause is based “must be determined in the light of the particular 

circumstances of each case.”  United States v. Diecidue, 603 F.2d 535, 560 (5th Cir. 1979), cert. 

denied sub nom. Antone v. United States, 445 U.S. 946 (1980). 

In cases involving search warrants for murder suspects’ residences, courts have found 

that delays of mere months or even days were enough to make the warrants stale.  See, e.g., 

United States v. Grant, 682 F.3d 827, 835 (9th Cir. 2012) (invalidating warrant based on 

staleness: “The six-month gap between the homicide and James’s visit to Grant’s house 

undermines any inference that if James had been involved in the homicide, he maintained 
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possession of the gun during the entire period afterward and ultimately brought it to Grant’s 

residence.”); United States v. Kemper, 375 F.Supp.2d 551, 555 (E.D. Ky. 2005) (“It was an 

unreasonable expectation that officers would discover a .45 caliber pistol allegedly used in the 

murder and other evidence connected to a murder more than two months after the alleged 

homicide.”); United States v. Charest, 602 F.2d 1015, 1018 (1st Cir. 1979) (“A sixteen-day lag 

between the commission of a murder and the issuance of a search warrant for a murder weapon 

of this type is too long for a finding of probable cause that the gun will still be located on 

defendant’s premises.”).   

Here, the search warrant was issued not just days or months, but over fourteen years after 

the crime under investigation.  There were no facts of recent vintage to support a conclusion that 

evidence of a December 2000 homicide in Los Angeles could be found in Durst’s New Orleans 

hotel room in March 2015.20  Indeed, the affidavit was completely devoid of facts supporting 

Detective Whelan’s conclusory claim that a search of the room would produce evidence that 

“will tend to further identify [Durst] as a suspect in the murder of Susan Berman.”21  Exhibit D, 

Louisiana Search Warrant Affidavit at 8.  And indeed, none was found. 

  2. There was no nexus between Room 2303 and any possible evidence  
   relating to the California murder or any other crime. 

 
Probable cause to believe that a person committed a crime does not automatically 

establish probable cause to search his residence for evidence of that crime.  See Freeman, 685 

F.2d at 949.  There must be a “nexus between the [place] to be searched and the evidence 

                                                 
20 The search warrant application relied on the exact same information, including the handwriting 
comparisons, addressed in the section regarding the Ramey warrant above.  See Exhibit D, 
Louisiana Search Warrant Application at 6.  The search warrant application failed to state 
probable cause that Durst committed the murder, just as the Ramey warrant affidavit failed to do. 
21 Durst has been a “suspect in the murder of Susan Berman” since December 2000.  It is 
impossible to conceive what was to be gained by seeking to further identify him as such. 
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sought.”  Id.  If there are no facts to establish that evidence of criminal activity may be found at a 

person’s residence, probable cause to issue a search warrant does not exist.  United States v. 

Green, 634 F.2d 222, 224–26 (5th Cir. 1981).  

In Green, the affidavits in support of a warrant to search the defendant’s Florida 

residence provided detailed facts “from which a magistrate could conclude that defendant Green 

and his wife, Judith Green, were engaged in a wide variety of criminal activities in California.”  

Id. at 224.  But there were no facts alleged to support a nexus between those activities and the 

Florida residence.  Id. at 226.  The warrant was issued and the police seized four firearms and 

other items that had no relationship to the alleged criminal activities in California.  Id.  In 

reversing the denial of a motion to suppress, the court reasoned: 

Assuming, as the affidavits indicate, that all criminal activity took place in 
California, we find no justification for a reasonable person to conclude that there 
was probable cause to believe that fruits or instrumentalities of crimes could be 
found at the Florida residence.  The motion to suppress should have been granted. 
 

Id.; see also United States v. Flanagan, 423 F.2d 745, 746–47 (5th Cir. 1970) (information that 

appellant had burglarized a home in Houston, that appellant had been arrested in Dallas with 

some of the stolen items in his possession, and a conclusory assertion of affiant’s personal belief 

that the remainder of the stolen items were to be found in appellant’s residence in Fort Worth did 

not furnish probable cause for search of the Fort Worth residence); United States v. Jackson, 

1993 WL 70079 at *4 (E.D. La. 1993) (“No facts supporting a nexus between defendant’s 

residence and these items were alleged in the affidavit supporting the warrant, and the Fifth 

Circuit precludes the magistrate from inferring this type of link without some supporting 

allegations or evidence.”). 

Here, the affidavit contains no facts to support finding a nexus between Durst’s hotel 

room and evidence relating to Berman’s murder.  As in Green, the alleged crime and the place to 
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be searched were thousands of miles apart.  Detective Whelan did not claim that Durst was in 

possession of any evidence from the Los Angeles homicide or any other crime, and he did not 

provide any facts to lead a reasonable person to believe that any evidence of wrongdoing was in 

Durst’s hotel room in New Orleans.  The application entirely failed to state probable cause and 

the warrant was, therefore, invalid from the moment it was issued. 

 B. The Hotel Room Search Warrant Was Tainted by the Preceding  
  Arrest, Interrogation and Warrantless Search. 
 

The Los Angeles officers sought their search warrant based on information obtained from 

Durst’s illegal arrest and interrogation, and the warrantless search of his hotel room.  The 

officers would not have succeeded in obtaining a warrant for Room 2303 without that illegally-

obtained information.  As a result, all evidence obtained or derived from execution of the search 

warrant should be suppressed.  See Murray, 487 U.S. at 538 (evidence obtained in violation of 

the Constitution may not be used to establish probable cause for a search warrant); United States 

v. Meixner, 128 F.Supp.2d 1070, 1078 (E.D. Mich. 2001) (denying government’s motion to 

reconsider suppression order where “the search warrant affidavit was tainted with evidence 

obtained as a result of a prior, warrantless, presumptively unlawful entry into a personal 

dwelling”). 

 C. The Independent Source Doctrine Does Not Apply in this Case. 
 
The independent source rule does not cleanse the government’s actions because: (1) there 

was no probable cause to search Durst’s hotel room absent the information learned during the 

illegal arrest, interrogation and warrantless search, and; (2) the illegal arrest, interrogation and 

warrantless search affected and motivated the Los Angeles officers’ decision to procure a search 

warrant. 
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  1. The independent source rule applies only to genuinely independent  
   police effort. 
 

Under the independent source rule, “information which is received through an illegal 

source is considered to be cleanly obtained when it arrives through an independent source.”  

Murray, 487 U.S. at 538–39.  Importantly, the government bears the burden of proof in 

establishing the independent source.  Nix v. Williams, 467 U.S. 431, 444 (1984). 

Where an illegal search and seizure precedes the execution of a search warrant, the 

evidence obtained is not admissible unless the government establishes that “no information 

gained from the illegal [search and seizure] affected either the law enforcement officers’ decision 

to seek a warrant or the magistrate’s decision to grant it.”  Murray, 487 U.S. at 540.  This rule is 

intended to deal with “the so-called ‘confirmatory search,’ conducted for the precise reason of 

making sure it is worth the effort to obtain a search warrant.”  United States v. Restrepo, 966 

F.2d 964, 971-72 (5th Cir. 1992).  A court should undertake a two-part analysis to determine 

whether the independent source rule applies: “(1) does the warrant affidavit, when purged of 

tainted information gained through the initial illegal entry, contain sufficient remaining facts to 

constitute probable cause (‘probable cause’); and (2) did the illegal search affect or motivate the 

officers’ decision to procure the search warrant (‘effect of the illegal entry’).”  United States v. 

Hassan, 83 F.3d 693, 697 (5th Cir. 1996).  In considering the second prong, the court looks at 

factors such as “the precise nature of the information acquired after the illegal entry, the 

importance of this information compared to all the information known to the agents, and the time 

at which the officers first evinced an intent to seek a warrant.”  Id. at 699. 

If an application for a search warrant uses, in part, information that law enforcement 

learned solely through an illegal arrest or warrantless search, courts have held that the 

subsequent issuance of a warrant does not cure the prior illegality.  In United States v. Meixner, 
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2000 WL 1597736 at *10 (E.D. Mich. 2000), the court ordered suppression of a firearm that law 

enforcement found while executing a search warrant because the location of the firearm had been 

discovered during a previous illegal entry into the defendant’s residence.   The court ruled as 

follows: 

Information obtained during Officer Tanner’s illegal entry, specifically the 
presence of firearms in the residence, was conveyed to BATF Agent Jeffrey 
Maggard, who used it as the basis of an affidavit in support of his search warrant. 

* * * 

In this case, there is no source of information that the firearms were present in the 
defendant’s home independent of the knowledge Officer Tanner acquired through 
the warrantless entry.  As a consequence, the search warrant is rendered invalid. 

Id. at *11; see also United States v. Reilly, 76 F.3d 1271, 1281–82 (2d Cir. 1996) (affirming 

suppression where officers failed to disclose in warrant affidavit that their pre-warrant search 

yielded material that was used to apply for warrant); United States v. O’Neal, 17 F.3d 239, 243 n. 

6 (8th Cir. 1994) (issuance of search warrant could not sanitize prior illegal conduct in obtaining 

supporting evidence). 

  2. Information and evidence obtained by the FBI before a warrant was  
   sought. 
 
 An abbreviated list of the information and evidence that the FBI agents obtained via the 

arrest, subsequent interrogation and warrantless search is as follows: 

• Durst’s hotel room number; 

• The location of the vehicle Durst drove to the hotel; 

• Knowledge that Durst checked in under an assumed name; 

• Addressed FedEx airbills; 

• Multiple forms of identification in Durst’s name; 

• A Texas identification card in the name of Everette Ward; 
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• Personal photographs; 

• The title to the vehicle that Durst drove to the hotel; 

• The revolver that was in his jacket pocket; 

• The owner’s manual for the revolver, and; 

• The expended cartridge casing that was in the revolver. 

  3. The places to be searched and items sought by the search warrant. 
 
 Consistent with the information and evidence acquired in the FBI’s warrantless search, 

Detective Whelan’s application for the search warrant sought authority to search the following 

two locations: 

• Room 2303 of the J.W. Marriott, and; 

• Durst’s red 2005 Toyota Camry that was parked at the hotel. 

 Detective Whelan’s application also stated that, upon execution of the warrant, he 

expected to find the following evidence: 

Your affiant believes that a search warrant of [Durst’s] hotel room and vehicle 
will provide evidence of his whereabouts and evidence of fleeing his primary 
residence in Houston, Texas, and using an alias to rent a room in New, Orleans, 
Louisiana, in order to avoid arrest and prosecution for the murder of Susan 
Berman.  The evidence sought will tend to further identify him as the suspect in 
the murder of Susan Berman. 
 

Exhibit D, Louisiana Search Warrant Application at 7.  The application set out a detailed laundry 

list of the evidence sought by the warrant as well.  This list included: 

• Miscellaneous addressed mail; 

• Personal identification; 

• Photographs; 

• Vehicle registration; 

• A handgun; 
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• Original box packaging, and; 

• Expended casings. 

Id. at 1. 

  4. Chart. 

 The foregoing lists can be charted as follows: 

Column A Column B Column C 

Evidence Obtained by FBI 
Pre-Warrant 

Places to be Searched and 
Things To Be Seized Set Out 

in Warrant Application 

Evidence Found by 
Executing Search Warrant 

Room Number and Contents Room 2303 Contents Of Room 2303 

Type and Location of Vehicle Toyota Camry Parked at Hotel Toyota Camry and Contents 

Use of Assumed Name Evidence of Use of an Alias Texas ID for “Everette Ward” 
Addressed Mail and FedEx 

Airbills Misc. Addressed Mail Addressed Mail and FedEx 
Airbills 

Passport and Birth Certificate Personal Identification Passport and Birth Certificate 

Personal Photographs Photographs Personal Photographs 

Title to Toyota Camry Vehicle Registration Title to Toyota Camry 
Revolver in Jacket Pocket Handgun Revolver in Jacket Pocket 

Revolver’s Owner’s Manual Original Box Packaging Revolver’s Owner’s Manual 

One Expended Casing Expended Casings One Expended Casing 
 
 The similarity between the evidence that FBI agents obtained by improper means 

(Column A), and the listing of the places to be searched and the specific items to be sought in the 

search warrant application (Column B) is not a product of mere coincidence.  The fact that the 

execution of the search warrant ultimately produced the exact same evidence found by the FBI 

(Column C) is no surprise. 
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  5. The government cannot sustain its burden to establish that the search  
   warrant provided a completely independent source of the evidence  
   found in Durst’s hotel room. 
 
 The government cannot meet the first, probable-cause prong of the independent source 

test.  There is no source for Durst’s hotel room number, the fact that he checked in under an 

assumed name, the type and location of Durst’s car, and the likelihood that a firearm was in that 

room other than the FBI agents’ illegal arrest, interrogation and warrantless search; all of which 

occurred before the Los Angeles officers applied for the search warrant.  The authorities would 

not have had a location to search nor would they have reason to seek authorization to search for 

the revolver if they had not acquired those critical pieces of information unlawfully; the first 

through interrogating Durst without Miranda warnings, and the second through searching his 

room without a warrant.  But for the illegally obtained information, there would have been no 

legal basis to search Room 2303, and no reason to believe that a handgun, its original box 

packaging, or an expended casing was in it.  When that information is purged from the 

application for the search warrant, there are no facts left to establish probable cause that Durst 

was ever in Room 2303 or that Room 2303 would contain a handgun.   

The government cannot meet its burden to establish the second prong of the independent 

source test either.  That is, the government cannot prove that the warrantless search did not 

motivate or affect the decision to seek a search warrant.  The very first item of evidence sought 

in the warrant application was a handgun.  See Exhibit D, Louisiana Search Warrant Application 

at 1. This prioritization reveals that the handgun the FBI found in the warrantless search was the 

key factor that motivated the Los Angeles officers to request a search warrant.  The handgun is 

what the officers wanted most.  Moreover, that Detective Whelan withheld from the Louisiana 
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magistrate the fact that the FBI found a handgun in a previous, warrantless search demonstrates 

his awareness that the FBI’s search was problematic, to say the least. 

If Detective Whelan, instead of remaining silent on the matter, had revealed why he 

suspected that a handgun and related items were in Durst’s room, it would have been obvious to 

the Louisiana magistrate that Whelan’s suspicion was based on an illegal search.  The magistrate 

would have seen that the FBI’s search was akin to an illegal “confirmatory search” that the 

Restrepo court warned against.  See Restrepo, 966 F.2d at 971-72 (a “‘confirmatory search’ [is] 

conducted for the precise reason of making sure it is worth the effort to obtain a search 

warrant”).  Rather than being candid and complete, the authorities were so motivated to salvage 

the fruits of the illegal, warrantless search that they withheld the material fact that the FBI had 

already found the handgun that was the prime target of the search warrant they belatedly sought.  

The choice to list a handgun as the prime target of the search warrant together with the studious 

silence as to how the authorities knew a handgun was in the room exposes the fact that the 

decision to seek a search warrant was motivated by knowledge obtained from the FBI’s illegal 

interrogation and warrantless search. 

 As the Murray court stated: 

The ultimate question [ ] is whether the search pursuant to warrant was in fact a 
genuinely independent source of the information and tangible evidence at issue 
here.  This would not have been the case if the agents’ decision to seek the 
warrant was prompted by what they had seen during the initial entry, or if 
information obtained during that entry was presented to the Magistrate and 
affected his decision to issue the warrant. 
 

Murray, 487 U.S. at 542 (emphasis added). 
 
The independent source rule does not save the search warrant because information vital 

to the warrant application and, just as importantly, the motivation behind it was not independent 

of the FBI’s illegal arrest, interrogation and warrantless search.  The California officers’ decision 
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to seek a warrant was prompted by the knowledge that the FBI had already searched the room 

and found a handgun. 

The Court should suppress all evidence obtained and derived from execution of the 

search warrant on Durst’s hotel room in the early morning hours of March 15, 2015. 
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VI. Conclusion. 

 Affidavits for warrants must be accurate and complete.  The affidavit in support of the 

Ramey warrant was neither.  Detective Romero succeeded in obtaining the warrant only by 

withholding exculpatory evidence and misrepresenting the truth, and the Court should declare 

the warrant invalid for that reason.  Moreover, the affidavit fails to recite probable cause even 

when the omissions are ignored and the misleading information is excused.  The warrant should 

be declared invalid for that separate reason as well.  All evidence gained from Durst’s arrest 

should be suppressed. 

 Upon arresting him, the agents had an obligation to give specific legal warnings before 

they questioned Durst, but they did not do so.  Miranda’s holding is not some hollow mandate.  

The agents’ failure to adhere to it has an unavoidable consequence.  Durst’s responses to the 

agents’ interrogation must be excluded regardless of the validity of the Ramey warrant. 

 The agents undeniably knew who Durst was when they first spotted him in the hotel 

lobby.  They admitted as much to the hotel manager when he asked them if they had found the 

person they were looking for.  The agents did not take Durst to his hotel room to confirm his 

identity, they went there for the sole purpose of searching it.  There is no established, well-

delineated exception that can justify the agents’ failure to obtain a search warrant.  The agents’ 

warrantless search of Durst’s hotel room was illegal. 

 The search warrant that was secured more than seven hours after the warrantless search 

did not remedy the agents’ serious missteps.  To the contrary, the warrant perpetuated the 

subterfuge that began in California.  As with the Ramey warrant, Detective Whelan’s affidavit in 

support of the warrant to search Durst’s hotel room made no mention of the fact that Nyle 

Brenner had previously been identified as the author of the “cadaver” note, or the results of his 
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polygraph examination.  Detective Whelan also kept the agents’ warrantless search of the hotel 

room from the Louisiana magistrate.  He did so to conceal the preceding constitutional 

violations.  He and his colleagues hoped to paper over the violations, and salvage the case 

against Durst in the process.  However, this after-the-fact strategy is contrary to established law.  

The handgun first found by the FBI agents on March 14 and then again on March 15, after the 

California officers thought to get a search warrant, must be suppressed along with all other 

evidence obtained from Durst’s hotel room. 
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